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seek judicial review and reversal of the (prelimnary) determ na-
tion of the International Trade Comm ssion ("ITC') that inports of
carbon and certain alloy steel wire rod from Egypt, South Africa
and Venezuela that are alleged to be sold in the United States at
|l ess than fair value are negligible and therefore that its in-
vestigations with regard to those countries be termnated. See

Int'l Trade Commin, Carbon and Certain Alloy Steel Wre Rod From

Brazil, Canada, Eqypt, Germany, |ndonesia, ©Mexico, Ml dova, South

Africa, Trinidad and Tobago, Turkey, Ukrai ne, and Venezuel a, 66

Fed. Reg. 54,539 (Cct. 29, 2001).

The only cause of action pleaded in plaintiffs' conplaint
is that this termnation is arbitrary, capricious, an abuse of
di scretion, or otherwise not in accordance with law within the
meani ng of 19 U S.C. 81516a(b)(1)(A). And they have served and
filed a notion pursuant to CIT Rule 56.2 for judgnent upon the
record conpil ed by the Conm ssi on, arguing, anong ot her things, (i)
that its reliance upon data that were not available to them pre-
ceding the filing of their petition was unlawful; (ii) that the
| TC s conclusion that certain inports in question did not exceed in
t he aggregate seven percent of all inports during the period of
i nvestigation sel ected was erroneous; and (iii) that its determ na-
tion that inmports fromEgypt, South Africa and Venezuel a woul d not
immnently exceed the statutory negligibility thresholds was

arbitrary and capri ci ous.
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I

The above-naned plaintiffs claimto be donestic producers
of the nmerchandi se that is allegedly being inported into the United
States at less than fair value and which filed petitions for relief
therefromwith the I nternational Trade Adm nistration, U. S. Depart-
ment of Commrerce ("ITA") and with the ITC They were filed on
August 31, 2001, and drew upon available industry data for the
period July 2000 through June 2001. The effective date for ini-
tiation of the Commssion's prelimnary investigation was thus
reported to be August 31st. See, e.g., Int'l Trade Commi n, Carbon

and Certain Alloy Steel Wre Rod From Brazil, Canada, Eqypt,

Gernmany, | ndonesia, Mexico, ©Mldova, South Africa, Trinidad and

Tobago, Turkey, WUkraine, and Venezuela, 66 Fed. Reg. 47,036, 47,037

(Sept. 10, 2001). And, to

evaluate negligibility, [the ITC] considered official
Comerce inport statistics for the period August 2000
t hrough July 2001.°% .

* * *

% . . . [Tlhe Conmission has interpreted the statutory
provision regarding the time period that [it] should
exam ne for negligibility purposes to end with the | ast
full nonth prior to the nonth in which the petition is
filed, if those data are avail abl e.

Int'l Trade Commin, Carbon and Certain Alloy Steel Wre Rod From

Brazil, Canada, Eqypt, Germany, |ndonesia, ©Mexico, Ml dova, South

Africa, Trinidad and Tobago, Turkey, Ukraine, and Venezuel a, USITC

Pub. 3456, p. 8 (Cct. 2001). Wien those data proved avail abl e, the
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conmmi ssioners took this stated approach -- over the protest of the
petitioners, which urged the ITCto exam ne inports fromJuly 2000
to June 2001, the period that was the basis of their petitions.

See id., n. 37. That issue is raised anew by them now herein.

The plaintiffs argue that the data for July 2001 only
becane avail able after the petitions had been filed and thus that
the Comm ssion's reliance thereon was not in accordance with | aw.
They point to the followng provision in the Trade Agreenents Act

of 1979, as amended:

(24) Negligible inports
(A) I'n general
(1) Less than 3 percent

Except as provided in clauses (ii) and
(tv), inports from a country of nmerchandise
corresponding to a donestic |ike product
identified by the Comm ssion are "negligible"
if such inports account for |ess than 3 per-
cent of the volume of all such nerchandise
inported into the United States in the nost
recent 12-nonth period for which data are
avai |l abl e that precedes--

(I') the filing of the petition under
section 1671la(b) or 1673a(b) of this title
19 U.S.C 81677(24).

On its face, this legislation is neither anbi guous nor
executory. Nonetheless, the plaintiffs press their position that

the ITC "alter[ed]" their tinmeframe and, in doing so, "reached
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di fferent conclusions on negligibility fromthose set forth in the

petition." Plaintiffs' Brief, p. 20.

I n essence, the question for this court cones down
to whet her the statutory | anguage referring to "t he nost
recent 12-nonth period for which data are avail abl e t hat
precedes the filing of the petition" neans the nost
recent 12-nonth period "for which data are available" to
the donmestic industry preceding the filing of the
petition, or "for which data are available" to the
Comm ssi on subsequent to the filing of the petition, so
long as the 12-nonths of data thenselves precede the
filing.

Id. at 22 (enphasis inoriginal). O, as they articul ate el sewhere
in their excellent brief,

the question presented here [is] whether the statutory

reference to reliance on data avail able preceding the

filing of the petition permts the Comm ssion to exam ne

data that was [sic] not avail abl e preceding the filing of

t he petition.
Id. at 24. In attenpting to resolve the controlling question,
however couched, the court accepts plaintiffs' contentions that the
statutory requirement that the negligibility calculation be
prem sed on data avail able preceding the filing of a petitionis a
| ogi cal neans of requiring petitioners to ensure that the countries
considered as targets for antidunping relief actually surpass the
statutory mnimum(s) before they are formally charged’, that, typ-

ically, the nost recent data that are available prior to filing

will not be for the twelve nonths imediately preceding that

! See Plaintiffs' Brief, p. 19.
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moment, rather for a 12-nonth period slightly older in tinme? that
a domestic U S. industry nust determne in good faith whether to
i nclude certain countries in any petition for relief frominjurious
dunpi ng® that such an industry can only base its allegations in a
petition on data that are available before its filing, "not on
specul ation as to possible shifts in inports that m ght occur sub-
sequently"* and that, under article 5.8 of the Uruguay Round
Agreenent on Inplenmentation of Article VI of the General Agreenent
on Tariffs and Trade®, negligibility was contenplated as a thres-
hold determ nation to the initiation of a governnent investiga-
tion.®
On the other hand, the court cannot concur wth other

representations by the plaintiffs, including

[ h] ad Congress wanted the Comm ssion to rely on the nost

recent 12-nonth period prior to the filing of the

petition, as the Comm ssion has interpreted this statu-

tory passage, it would not have included the phrase "for

whi ch data are avail abl e"”,

and "[t]he Comm ssion's reading of this provision renders th[at]

phrase . . . surplusage"® and,
2 See id., n. 6.
S d. id. at 20, 23.
“1d. at 23.
> April 15, 1994. See H.R Doc. No. 103-316, vol. 1, p.

1460 (1994).
® Plaintiffs' Brief, p. 21.
“1d. at 22.
e 1d.
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[b]y interpreting the statute as it has, the Conm ssion
has effectively required donestic industries to engage in
conjecture as to what shifts in inports mght occur in
the nonth or two for which data are unavail able at the
time the petitionis filed, but which the Comm ssion may
later rely upon to reach its negligibility decision.
Under this approach, the donmestic i ndustry must undert ake
a speculative filing to the extent it is suffering
problenms from inports with small but, collectively,
injurious and fluctuating vol unes. Rather than requiring
the donestic industry to assess negligibility based on
actual data available to it when the petition is filed,
the Comm ssion's interpretation of the statute would
pronot e specul ati on and ri sk-taki ng by donesti c producers
about whether certain countries would or would not be
found to surpass negligibility thresholds with the addi -
tion of future inport statistics.?®

Qoviously, this slant is too severe. The statute neither pronotes
specul ation and ri sk-taking by donestic producers nor permts such
an approach by the ITC. Once a petition gets filed, presunably in
good faith, the burden to assess the salient facts shifts to the
Comm ssi on. That process does take sonme days, during which the
plaintiffs concede that data for a period closer to a petition's
moment of filing may becone available in regular course' to the
| TC. This is the case at bar, and nothing other than argunment by
the plaintiffs stands in the way of reference to such data. The
statute quoted above does not preclude it, nor is there a show ng

of a contrary intent on the part of Congress. |Indeed, the ante-

°1d. at 23-24.
¢, id. at 19, n. 6.
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cedent (or subject) of the verb "precedes” is singular, not "data",
presuming the legislature like this court is commtted to the
concept that that noun is the plural of Latin-derived datum and
therefore could not and did not dictate the foregoing, adopted
conjugation. Moreover, plaintiffs' thesis does not explain away

the legislated inclusion of "nbst recent”.

Hence, the ITC s statutory responsibility, triggered by
plaintiffs' petition, was to determ ne whether or not inports from
any of the countries targeted were "negligible" for a 12-nonth
peri od' before August 31, 2001. |In other words, the focus of 19
US C 81677(24)(A) (i) et seq. is not on the Conmm ssion, rather on
the nost recent year's worth of available data. The |ITC reports,
USI TC Pub. 3456, p. 8, n. 37, that its approach herein was foll ow

ing Large Newspaper Printing Presses and Conponents Thereof from

Germany and Japan, USITC Pub. 2988, p. 23, n. 157 (Aug. 1996)

("since the statute indicates that the period to be used is the
twel ve-nonth period preceding the filing of the petition, it is
reasonable to conclude that the | anguage of the statute suggests
that the 12 nonth period should end with the last full nonth prior

to the nonth in which the petitionis filed"), and Hot-Roll ed Steel

Products from Argentina, China, |India, |ndonesia, Kazakhstan,

Net her |l ands, Ronmani a, South Africa, Taiwan, Thail and, and Ukrai ne,

' The record does not confirmthat data younger than July
31, 2001 were actually available when the ITC rendered its de-
term nation now at bar. Cf. id.
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USI TC Pub. 3381, p. 7, n. 38 (Jan. 2001) ("The data we have used
are the nost recent and accurate data available for a 12-
month period preceding the filing of the petition"), as well as

Steel Authority of India, Ltd. v. United States, 256 C T , 146

F. Supp. 2d 900 (2001). But, as the plaintiffs properly point out
herein, this last matter did not answer their controlling question,
supra, only that the Conm ssion correctly rejected a demand therein
that it consider data available for nonths after the date of that
underlying petition's filing. Conpare Plaintiffs' Brief, p. 24
with 25 CIT at __, 146 F.Supp.2d at 909- 10.

Be these references as they may, this court cannot con-
clude in this action that the ITCs analysis of the issue of
negligibility via data that becane available in regular course for
a 12-nonth pre-petition period one nonth younger than that relied

upon by the petitioner-plaintiffs was not in accordance with | aw.

[

Plaintiffs' counsel are astute observers of the shifting
sands of international trade, and they well know that a |awful
advance of even one nonth in time can alter their equation for
relief. Nonetheless, they take the position that the Conm ssion's
determ nation for the period it selected was erroneous, in partic-
ul ar because it did not properly account for inports from Gernany.
That is, the ITC (a) overl ooked data revisions of respondents from

that country and (b) refused to consider the i npact of a request by
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the petitioners that certain steel-wire products not be included in
the | TA i nvestigation®.

The general rule for the Comm ssion has been that it
determne, prelimnarily within 45 days of a petition's filing,
whet her there is a "reasonabl e indication” that an industry in the
United States is materially injured, or is threatened with nateri al
injury, by reason of inports of the subject nerchandi se and that
those inports are not negligible. 19 U S C 81673b(a). And the
Court of Appeals for the Federal Circuit has | ong denied that

the statutory phrase "reasonable indication" neans the
sane as a nere "possibility", or that it suggests "only
the barest clues or signs needed to justify further in-
quiry."” The statute calls for a reasonabl e i ndi cati on of

injury, not a reasonable indication of need for further
inquiry.

Anerican Lanb Co. v. United States, 785 F.2d 994, 1001 (Fed.Cr.
1986). Hence, that court has construed this court's standard for

review as foll ows:

Since the enact nent of the 1974 [ Trade] Act, |ITC has
consistently viewed the statutory "reasonabl e i ndi cati on”
standard as one requiring that it issue a negative deter-
mnation . . . only when (1) the record as a whol e con-
tains clear and convincing evidence that there is no
material injury or threat of such injury; and (2) no
i kelihood exists that contrary evidence will arisein a
final investigation. That view, involving a process of
wei ghing the evidence but under guidelines requiring
cl ear and convi nci ng evi dence of "no reasonabl e indica-
tion", and no l|ikelihood of l|ater contrary evidence,
provides fully adequate protection against unwarranted
termnations. Indeed, those guidelines weight the scal es

2 The plaintiffs also claimthat |ndonesia had been part
of their equation on negligibility but that inports fromthat
country becane a nonfactor as a result of the one-nonth shift.
See Plaintiffs' Brief, p. 20.



Court No. 01-00955 Page 11

in favor of affirmative and agai nst negative determ na-
tions. Under the appropriate standard of judicial
review, ITC s longstanding practice nust be viewed as
perm ssible within the statutory franmework.
Id. (enphasis in original). And the Comm ssion clains to continue
to adhere to this approach today. See, e.g., Menorandum of

Def endant USITC [herein] passim Cf. Torrington Co. v. United

States, 16 CIT 220, 790 F.Supp. 1161 (1992), aff'd, 991 F.2d 809

(Fed.Gr. 1993); Ranchers-Cattlenen Action Legal Foundation V.

United States, 23 CI T 861, 74 F. Supp.2d 1353 (1999), appeal dock-

eted, No. 00-1186 (Fed.Cir. Feb. 3, 2000). Conpare also Usinor

| ndusteel, S.A v. United States, 26 CIT __, _ , Slip Op. 02-39,

p. 25 (April 29, 2002)(the ITC "nust apply the common neani ng of
"likely' - that is, probable - in conducting . . . sunset review
anal yses") (enphasis in original). Nor do the plaintiffs press for
adifferent standard in this action. See, e.qg., Plaintiffs' Brief,
p. 15; Plaintiffs' Reply Brief passim |ndeed, the Statenent of
Adm ni strative Action ("SAA") pronulgated in conjunction wth
passage of the Uruguay Round Agreenents Act, Pub. L. No. 103-465,
108 Stat. 4809 (1994), is also in accord with this approach. See
H.R Doc. No. 103-316, vol. 1, p. 857 (1994).

Not wi t hst andi ng thi s general concurrence, the nmenorandum
of law filed by the defendant in this action has precipitated a
response by the plaintiffs that the
nmost fundanmental and pervasive flaw evidenced by the

Comm ssion's attenpted defense of its negligibility
analysis is its mscharacterization of, and failure to
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apply properly, the standard of review applicable to a
negligibility determ nation. Wi | e acknow edgi ng t hat
"[1]t has long been established that in applying the
statutory standard for nmaking a prelimnary determ nation
regarding material injury or threat of material injury,
Anerican Lanb provi des the evidentiary standard" .
the [ITC]'s argunents m sapply the Anerican Lanb st andar d
. and focus instead on assertions that its
negllglblllty deci si on nmust be sustai ned because it was
'reasonabl e"

Plaintiffs' Reply Brief, p. 1 (citations omtted).

A
The gist of plaintiffs' initial disagreement with respect
to GCermany was that the ITC did not pay attention to the witten
responses to their petition on behalf of producers of subject
mer chandi se in that country and that that disregard "has been de-
vastating in this case." Plaintiffs' Brief, p. 29. That is, if
t he

Comm ssion, in a final investigation, finds that inports
from Germany in the August 2000-July 2001 period are
[negligible], it will termnate the German i nvestigation
at that tinme because it will no |onger have other
countries . . . with which to aggregate German i nports.
On the other hand, had the [ITC] faithfully applied the
standard established in Anmerican Lanb, it would have

continued all of these investigations, finding that it
could not say there was no |ikelihood that additiona

evi dence contrary to its prelimnary conclusions would
arisein afinal investigation on the issue of negligibi-
lity. The Commission's failure to properly apply the
Anerican Lanb standard on this issue justifies a reversal
of [it]s negligibility decision.

Id. at 29-30.

Plaintiffs' petitions were predicated upon Comrerce

Department data. Not surprisingly, German respondents thereto
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sought to downpl ay the nunbers attributed to them |Irrespective of
that attenpt, the defendant points out that its staff report
expl ains that the official Conmrerce Departnment statisticsit relied
on were based on inports under certain Harnonized Tariff Schedul e
subheadi ngs not including the one (7213.99.0060) in the petition
whi ch was contested by the German respondents. Hence,

[n]o further expl anati on was necessary, particul arly when
Ger man Respondent [s] acknow edged at the staff conference
that "the tariff categories that are being used to
calculate total inports are dlfferent t han t he ones that
were alleged [by] the Petitioners.

B
The plaintiffs also conplain that the Comm ssion refused
to consider the inpact of their request that the ITA nodify the
scope of its investigation, whereupon they argue that it

failed to apply the standard of review set forth in
Anerican Lanb and in the SAA. The Anerican Lanb standard
requires a finding that "no |ikelihood exists that any
contrary evidence will arise in a final investigation."
Here, the [ITC] was presented with affirmative
evi dence that an amendment to the scope of the case had
been requested and that such an anmendnent woul d directly
affect the negligibility calculation. Even if the
Commi ssion did not believe that the evidence presented by
petitioners was sufficient to justify relying on that
evidence as dispositive of the issue, at a mnimmit
[was] prevented . . . fromconcluding that "no |ikeli-
hood" exists that evidence contrary toits negligibility
conclusion would arise in a final investigation.

The SAA makes cl ear that Congress did not expect the
[ITC] to termnate a case at the prelimnary stage of
i nvestigation on grounds of negligibility where infornma-
tion obtained in the final investigation could show that

3 Menorandum of Defendant USITC, p. 31 (footnote onitted).
The plaintiffs now accept defendant's position on this particular
issue. See Plaintiffs' Reply Brief, p. 9, n. 9.
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inports exceed the negligibility threshold. . . . The
SAA specifically adnonishes the Commssion not to
term nate a case where there i s any uncertainty regardi ng
i ke product designations that mght lead to a different
negligibility finding in a final analysis.

Plaintiffs' Brief, pp. 31-32 (citations omtted). ee al so Pl ai n-

tiff's Reply Brief, pp. 8-18.

As indicated above, the ITC had 45 days to reach its
prelimnary determ nation. Plaintiffs' petitions were filed on
August 31, 2001. Their letter request to the | TA" was forwarded
on QOctober 9, 2001, by which date counsel were constrained to
"apol ogi ze"*™ for its timng. Indeed, not surprisingly, the ITAdid
not resolve that request prior to the Commssion's statutory
deadline. Hence, the latter was left to consider the matter on the
run, and notwithstanding its stated recognition that the | TC "nust

defer to Commerce's definition of the scope of investigation."

Menor andum of Defendant USITC, p. 34, citing USEC, Inc. v. United
States, 25 AT __ , 132 F. Supp.2d 1 (2001); Algonma Steel Corp. v.

United States, 12 CI T 518, 688 F. Supp. 639 (1988), aff'd , 865 F. 2d

240 (Fed.Cir.), cert. denied, 492 U S 919 (1989); Mtsubishi

Electric Corp. v. United States, 898 F.2d 1577 (Fed.Cr. 1990).

The Conmm ssion was also left to consider the matter upon
a representation in the Cctober 9th transmttal letter that the

"only record evidence that exists is petitioners' good faith esti -

¥ Public Document ("PubDoc") 50, Attachnent.
> PubDoc 50, p. 1. See also id. at 6.
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mat e, based on their market know edge and di scussion with industry
participants". PubDoc 50, p. 5. That is, evidence would have to
be collected for the final determnation. See id. The comm ssion-
ers apparently were unwilling to speculate as to where any such
evi dence m ght | ead. | ndeed, as enacted by Congress and inter-
preted by the <courts, the law disfavors speculation and
conjecture®, but it also does favor affirmative preliminary deter-

m nations of material injury or the threat thereof.

The record indicates that the | TC gave sone consi derati on
as to whether the ITA mght grant the petitioners' proposed
amendnment but found that it was based upon end-use anal ysis'’ and
t hus accepted their own admi ssion therein of the ITA's "genera
reluctance to use end-use to define scope coverage because of in-
herent enforcenent difficulties and prior experiences with end-use
certification procedures.” PubDoc 50, Attachnment, p. 4. See USITC
Pub. 3456, p. 9, n. 41.

(1)

Any inports during the above-affirnmed period of investi-
gation fromGermany (or any other country named in the petition(s))
that were indeed "negligible", as defined in general by 19 U S. C
81677(24) (A) (i), supra, engendered Comm ssi on consi deration of them

under the statutory exception to the general rule, to wt:

6 See, e.g., 19 U.S.C. 8§1677(7)(F)(ii); H R Doc. No. 103-
316, vol. 1, p. 855; Anerican Lanb Co. v. United States, 785 F.2d
994, 1001 (Fed.Cr. 1986).

7 See generally PubDoc 50, Attachnent.
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| nports that would otherwi se be negligible under
clause (i) shall not be negligible if the aggregate
vol une of inports of the nmerchandise fromall countries
described in clause (i) with respect to which investiga-
tions were initiated on the sane day exceeds 7 percent of
the volunme of all such nerchandise inported into the
United States during the applicable 12-nonth peri od.

19 U S C 81677(24) (A (ii). And those inports facilitated
plaintiffs' equation pursuant to this subsection. Furthernore, the

statute provides:

(ii1) Determ nation of aggregate vol une

I n det erm ni ng aggr egat e vol une under cl ause (ii) or
(1v), the Conmm ssion shall not consider inports fromany
country specified in paragraph (7)(Q (ii). 1

(tv) Negligibility in threat analysis

Not wi t hst andi ng cl auses (i) and (ii), the Comm ssion
shall not treat inports as negligible if it determ nes
that there is potential that inports froma country de-
scribed in clause (i) will immnently account for nore
than 3 percent of the volunme of all such nerchandi se
inported into the United States, or that the aggregate
vol unes of inports fromall countries described in clause
(i) wll immnently exceed 7 percent of the vol une of
all such nerchandise inported into the United States
The Conmi ssion shall consider such inports only for pur-
poses of determning threat of material injury.

Qoviously, timng is an elenent of this statute, as it is
of this action, the comrencenent of which, to this court's

know edge, has not inpeded the adm nistrative process ordai ned by

Congress and summari zed by the court of appeals in Anerican Lanb,

785 F.2d at 998-99. Intheir reply brief, the plaintiffs predicted

® This statutory subsection sets forth exceptions to the
prescri bed Comm ssion cumul ation for determning material injury.
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that the ITA would nodify the scope of this case in response to
their request therefor, and that prediction has proven prescient

sub nom Dep't of Commerce, Notice of Prelimnary Determ nation of

Sal es at Less Than Fair Val ue: Carbon and Certain Alloy Steel Wre

Rod from Germany, 67 Fed.Reg. 17,384 (April 10, 2002). According

to this notice, the petitioners

requested the scope of the investigation be anended to
excl ude high carbon, high tensile 1080 grade tire cord
and tire bead quality wire rod actually used in the
production of tire cord and tire bead, as defined by
specific dinensional characteristics and specifica-
tions[™,]

whi ch seemi ngly has been granted. See generally 67 Fed.Reg. at

17,385 (Scope of the Investigation).

The | TCrecord currently before this court reflects that,
based upon official Conmerce Departnent statistics, inports of
subj ect nerchandi se from Germany constituted 3.1 percent of the
total of all such inports for the period August 2000 to July 2001.
See USITC Pub. 3456, p. 1V-7. But that percentage was conputed
before the I TA decided to nodify the scope of the investigation,
and the plaintiffs have taken the position fromthe begi nning that
any such anmendnment woul d reduce the German percentage to | ess than
three and thereby require aggregation of that country's then-
negli gi bl e nunber with those of other lands simlarly situated, in

particul ar, Egypt, South Africa and Venezuel a, the percentages for

9 67 Fed.Reg. at 17,384. See supra n. 14.
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whi ch have been listed as 1.4, 2.6, and 2.1, respectively, in a

table to the I TC staff report.

The court has no way of finally resolving now this
circunstance. It cannot conpletely overlook this devel opnent in
regular course, given the nature of plaintiffs' <clains and
defendant's stated recognition herein that it "nust defer to

1 The court

Commerce's definition of the scope of investigation. "?
al so cannot overlook the 1994 Statenent of Adm nistrative Action
t hat advised of an intent to preclude term nation of a prelimnary
i nvestigation when, for exanple,
inports are extrenely close to the rel evant quantitative
t hreshol ds and there is a reasonabl e i ndi cation that data
obtained in a final investigation wll establish that
inports exceed the quantitative thresholds.
H R Doc. No. 103-316, vol. 1, p. 857. It cannot find that the 3.1

percent attributed to Germany is not now "extrenely close"” to the

%0 See USI TC Pub. 3456, p. IV-7. The court notes in passing
t hat the next-higher percentage to these three and to that |isted
for Germany is the 3.8 set forth for Indonesia.

L \Wile the response brief on behalf of intervenor-defend-
ant Siderurgica del Oinoco, CA ("Sidor") takes the position
(at pages 25-26) that the I TC has authority to determ ne the
"donestic |like product” and is not circunscribed by the ITA s
scope of investigation, the court does not accept intervenor-
defendant's resultant contention that "an anendnent to the De-
partnment's scope has no necessary bearing on the Conm ssion's
negligibility analysis". Sidor Response Brief, p. 23. Conpare
Plaintiffs' Reply Brief, p. 15.

| ndependent of this argunent, Sidor does note, as it nust,
that "[m any aspects of an investigation . . . can change, and
i ndeed do change". Sidor Response Brief, p. 17, n. 16.
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"l ess than 3 percent of the volunme of all such merchandi se i nported
into the United States" specified in the statute quoted above, 19
U.S.C. 81677(24)(A)(i).?** Finally, if, as the court of appeals has

affirnmed in Arerican Lanmb, supra, the

| TC has consistently viewed the statutory "reasonable

i ndi cation" standard as one requiring that it issue a

negative determnation . . . only when (1) the record as

a whol e cont ai ns cl ear and convi nci ng evi dence that there

is no material injury or threat of such injury; and (2)

no Ii kelihood exists that contrary evidence will arisein

a final investigation . . . [and as] involving a process

of wei ghing the evidence but under guidelines requiring

cl ear and convi nci ng evi dence of "no reasonabl e indica-

tion", and no likelihood of |ater contrary evidence, ?®
this standard does not now sustain the Comm ssion's term nation of
its prelimnary investigation of inports of carbon and certain
alloy steel wire rod from Egypt, South Africa and Venezuel a that
are alleged to be sold in the United States at less than fair

val ue.

11
Hence, this action nmust be, and it hereby is, remanded to
the International Trade Conmm ssion for reconsideration of the
af oresaid term nation, given the | TA' s above-cited anendnent of the
scope of investigation. The defendant may have until August 2,

2002 for such reconsideration and to report the results thereof to

?2 That part of the record enphasized by the plaintiffs (and
reproduced as Confidential Appendix 10 to their Rule 56.2 notion)
reflects a 2.91 percent ratio for inports from Germany, al beit
for the petition period July 2000 to June 2001.

23 785 F.2d at 1001 (enphasis in original).
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the other parties and to the court, whereupon any party nay serve
and file witten coments thereon by August 12, 2002.
So order ed.

Deci ded: New Yor k, New York
June 20, 2002

Judge



